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RAJA SEGARAN S KRISHNAN

a

v.
BAR COUNCIL MALAYSIA & ORS (NO 4)
HIGH COURT MALAYA, KUALA LUMPUR
RK NATHAN J
[CIVIL SUIT NO: S2-23-93-1999]
4 MAY 2001
CIVIL PROCEDURE: Action - Discontinuance of - Whether plaintiff had the
right to discontinue action - Whether defendant would be prejudiced - Whether
estoppel would operate against defendant - Whether plaintiff or defendant to
pay costs for withdrawal of suit - Rules of the High Court 1980, O. 21 r. 3
The plaintiff applied under O. 21 r. 3 Rules of the High Court 1980 (‘RHC’)
to discontinue an action (‘the action’) he brought against the defendants to
restrain them from calling an Extraordinary General Meeting (‘EGM’). The
EGM was called to discuss allegations made against the Chief Justice which
the plaintiff claimed if allowed to proceed would amount to contempt of court
and assault on the judiciary and would subvert good relations on the improve
between the bench and the bar. However, as relations between the bench and
the bar were on the mend, it would no longer be meaningful and necessary
to continue with the action.
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Held:
[1] The defendants had failed on all issues and the Federal Court had shut
its door to the defendants. The defendants could not claim that they were
deprived of justice if the plaintiff was allowed to discontinue the action.
[2] The court could not see how by discontinuing the action the plaintiff
would obtain any collateral advantage. As conceded by the defendants, it
was the plaintiff who had succeeded all the way and therefore there was
no question of any advantage gained by plaintiff.
[3] Notwithstanding the earlier injunction granted against the holding of the
first EGM, there was nothing to prevent the defendants from holding a
second one for the same purpose since the earlier one was only an interim
injunction and therefore the defendant need not fear estoppel.
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[4] The continuation of this suit was mere academic rhetoric since the said
Chief Justice had retired. There was no need for the suit to continue as
the relationship between the bench and the bar was at all-time high.
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[5] As to the issue of costs to be awarded, the court must see why the action
was withdrawn. In Barretts & Baird (Wholesale) Ltd v. IPCS and R v.
Liverpool City Council ex p Newman it is clear that the procedure for
obtaining leave to discontinue allows a party to bring to an end his
litigation when he has achieved what he sought to obtain. Therefore, in
the interest of the parties concerned, each party to bear its own costs.
[Suit discontinued.]

c

d

e

Case(s) referred to:
Barretts & Baird (Wholesale) Ltd v. IPCS (unreported) (refd)
Castanho v. Brown & Root Ltd [1981] AC 557 (refd)
Hanhyo Sdn Bhd v. Marplan Sdn Bhd & Ors [1991] 3 CLJ 1783; [1991] 2 CLJ
(Rep) 684 (refd)
R v. Liverpool City Council ex p Newman 13 July 1992 QBD (refd)
Raja Segaran Krishnan v. Bar Malaysia & Ors [2000] 4 CLJ 847 (refd)
Raja Segaran S Krishnan v. Bar Council Malaysia & Ors [2001] 1 CLJ 680 (refd)
Raja Segaran S Krishnan v. Bar Council Malaysia & Ors (No 3) [2001] 2 CLJ 44
(refd)
Stahlschmidt v. Walford [1878-79] 4 QBD 217 (refd)
Tan Kim Hai & Sons Enterprises Sdn Bhd & Ors v. Tan Kim San & Sons Sdn Bhd
& Ors [1996] 2 BLJ 502 (refd)
Legislation referred to:
Rules of the High Court 1980, O. 21 rr. 2(1), 3(1), O. 33 r. 2
For the plaintiff - DP Vijandran; M/s Raja Segaran & Assoc
For the defendants - YM Raja Aziz Addruse (Malik Imtiaz Ahmed Ghulam Sarwar,
Gopal Sreenevasan & Michele N Kaur with him); M/s Sivananthan

f

Reported by John Henry Louis
JUDGMENT
RK Nathan J:
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Facts
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The facts leading to the dispute between the parties have been set out in my
earlier decisions. In Raja Segaran a/l Krishnan v. Bar Malaysia & Ors [2000]
4 CLJ 847 the plaintiff raised almost identical issues. The court had granted
the plaintiff an injunction to restrain the defendants from calling for an
Extraordinary General Meeting (EGM). The appeal to the Court of Appeal was
dismissed and leave to appeal to the Federal Court was also refused. The
matter thus ended there. Since the defendants intended to call for a second
EGM, the plaintiff filed a second suit (the present suit). This court again gave
a decision (see Raja Segaran a/l S Krishnan v. Bar Council Malaysia & Ors
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[2001] 1 CLJ 680). In the course of the proceedings this court made a further
ruling (see Raja Segaran a/l S Krishnan v. Bar Council Malaysia & Ors (No.
3) [2001] 2 CLJ 44). The court then proceeded to hear the full case under
O. 33 r. 2 of the Rules of the High Court 1980 (the RHC). Parties had made
their very lengthy submissions and volumes of authorities were cited and this
court then reserved judgment. In the meantime the former Chief Justice, Tun
Dato’ Seri Mohd. Eusoff bin Chin, had retired. The new Chief Justice, Tan
Sri Mohamed Dzaiddin b. Haji Abdullah, on taking office urged all parties,
namely the Bench and the Bar, to reunite and to forge ahead into the new
millennium on a friendlier basis. It was a known fact that during the tenure
of the former Chief Justice the relationship between the Bench and the Bar
was far from cordial and that the former Chief Justice was himself the reason
why the Bar had called for the EGM. In the light of this new fresh breadth
of reconciliation emerging from the new Chief Justice’s Chambers and wafting
through the corridors of justice, I took the cue and called both parties to appear
before me on 10 March 2001 when I read out the following statement:
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Gentlemen of the Bar,
In so far as this case is concerned I have already reached a decision. All it
requires is for me to tell you my decision and in the event of an appeal to
write my judgment. But before I pronounce my decision I take this opportunity
to appeal to both sides to reconsider your positions. In addressing the plaintiff
I would urge you to consider the fact that whilst you might have been
motivated by the highest of ideals for having filed this suit, you must be aware
that subsequent events have so quickly overtaken your desired aims that they
now seem superfluous. Let’s face it. The raison d’etre for your filing this suit,
namely the allegations against Y.A.A. Tun Eusoff bin Chin, the former Chief
Justice of Malaysia, is no longer an issue as he has since retired. Any
perseverance of this goal is now an exercise in futility. Let bygones be bygones.
On this score, it must be noted that the present Chief Justice, Y.A.A.Tan Sri
Mohamed Dzaiddin bin Hj. Abdullah, the Minister in the Prime Minster’s
Department, Y.B. Dato’ Dr. Rais Yatim, the President of the Bar Council, Tuan
Hj. Sulaiman bin Abdullah, have all voiced their hope that the new millennium
will bring about a change. The joint effort of these three personalities must
not go to waste. I now make this impassioned plea to both parties to hang up
your gloves and enter the ring of peace.
The whole country is reverberating with the sound of the word “unity”. It is
axiomatic therefore that the Bar ought to lead by example. When I say the
Bar, I include the plaintiff herein. Just about a year ago I was to hear the
defamation suit filed by Mohammad Sabu (the then MP for Party PAS) and
Ibrahim Ali from the UMNO, regarding a reference made by the latter in
respect of a khalwat case. On the day fixed for hearing, and with the consent
of both solicitors I talked with the plaintiff and the defendant and urged them
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to show the Nation that notwithstanding their different ideologies, they stood
united as a race. The parties asked for a short adjournment and returned within
half an hour to inform me that for the sake of Malay Unity the plaintiff was
withdrawing his suit with no order as to costs. It was a spontaneous show of
respect for each other which no doubt the media had then canvassed.

b

Then I had the occasion to hear yet another defamation suit whereby Mr. Lim
Kit Siang, the DAP stalwart and its former MP, sued Y.B. Dato’ Seri Dr. Lim
Keng Yaik, the Minister for Primary Industries. Again on the morning of the
hearing and with the consent of counsel for both parties, which included Mr.
Karpal Singh for Mr. Lim Kit Siang, I spoke to both litigants of the need to
show the country that the Lims were willing to forgive and forget and to show
the Nation that for the sake of the community they were united. I was a happy
Judge to have recorded a withdrawal of the suit with no order as to costs.
The magnanimity of Mr. Lim Kit Siang and the equal show of respect by the
Minister were exemplary.
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Yet again, the Secretary of the Malay Badminton Association of Malaysia
(MBAM) sued four officers of its State branches in defamation. During one
of the case management dates I was able to persuade both counsel to speak
to their respective clients whether they were prepared to meet with the Judge
to resolve the matter. The said Secretary had sued the President of the Penang
Branch of the MBAM and another official, the Secretary of the Negeri
Sembilan MBAM, and the Secretary of the Kelantan Branch. Having fixed a
convenient date to enable all parties to travel to Kuala Lumpur I was extremely
pleased when after a short adjournment, the parties announced that the matter
was settled in the interest of “Malay Unity” (see The Sun/Saturday/September
2, 2000 at page 6).
I am therefore now appealing to you, gentlemen of the Bar, to show this Nation
and the world that you are willing to forgive and forget. You, the plaintiff,
have won decisively the earlier suit and the decision of the High Court has
been affirmed by the Court of Appeal and I understand that leave to appeal
to the Federal Court had been refused. I understand you were awarded generous
costs all the way. I now ask you to show magnanimity in victory by giving
up all costs awarded to you so far. I also ask that as a further show of your
desire to put an end to this long drawn out trial, you would deem it fit to
withdraw all existing suits against the Bar and the related parties.
You, the Bar, I ask that you do not let your fear of what has been decided
by the Courts as against you, to come in between a settlement. Do not reject
the olive branch when offered. Do not think that your rights have been curtailed
by the judgment of this Court and the Court of Appeal and do not be tempted
to use this case to resurrect the same issues. Be mindful too of the fact that
in the event the highest Court reaffirms the earlier decision in respect of the
other case already decided, your doors to settlement would forever be shut.
Instead let the matter rest. If, God forbid, there be another occasion for you
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to challenge the earlier decision, then so be it. But today, I urge you, be
gracious in accepting the hand of friendship offered by the plaintiff. Accept
him, if you will, as the return of the Prodigal Son. Forgive him for the anguish
and acrimony that have been caused.
I urge all parties to join hands to show this Nation and to the world that united
we stand and divided we fall. Enemies of the Nation are ramming the portal
gates of freedom. Let not the citizens be disunited. You the members of the
Bar are the legal brains of the country. Your reasoning, tempered with patience,
your understanding, laced with tolerance, must be the hallmark of your very
own existence. You cannot be vindictive. You cannot set personal goals. You
must act to benefit the Nation.
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At a time when this country faces turmoil and tribulation both from within
and without, the people look to you, the members of the Bar, for guidance.
Be moderate, considerate, compassionate. May God bless you both in your
deliberations.
Thank you.

In response to my plea the Bar at its Annual General Meeting discussed the
proposal and wrote to the court rejecting any settlement. The plaintiff in the
meantime wrote a letter to the court indicating that he wished to respond to
the court’s plea. By consent I fixed 20 April 2001 for both parties to appear.
On that date, Mr. D.P. Vijandran appeared for the plaintiff with Encik Malik
Imtiaz appearing for the defendants. At the outset I indicated to both parties
that both their presence that day was not at the court’s directive. It was at
the request of the plaintiff to which the defendants responded. Mr. D.P.
Vijandran confirmed that their appearance before me that day was at his
client’s request. Mr. D.P. Vijandran then with the court’s consent proceeded
to read from a prepared text. The same is reproduced herewith:
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STATEMENT OF PLAINTIFF IN RESPONSE TO STATEMENT OF THIS
HONOURABLE COURT ON 10TH MARCH, 2001
On the 10th March 2001, Your Lordship made a statement to both parties
wherein Your Lordship proposed that the parties should seek some amicable
settlement on this matter. Your Lordship set out a number of points for both
parties to reflect upon.
Your Lordship then left it to the parties to pursue the matter further.
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Two days ago we received a copy of a fax sent by Messrs Sivananthan on
behalf of the Defendants. Their letter states that Your Lordship’s proposal was
discussed by the Malaysian Bar at its Annual General Meeting on the 17th
March 2001 and it was decided that settling this matter was out of question.
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Regardless of the Bar’s position on this matter, the Plaintiff has given serious
and positive consideration to the further conduct of this matter and wishes to
state his conclusions thereon.
Your Lordship in your statement adverted to the Plaintiff’s motivation in filing
this suit. We wish to reiterate what we have said so many times during the
various levels of hearing of this matter as to why the Plaintiff filed this action.
It was and still is our belief that the administration of justice is best served if
there is a harmonious relationship between the Bench and the Bar. If there is
a public war between the Bench and the Bar, the resulting attrition affects the
system of justice and practising lawyers. It was therefore the Plaintiff’s belief
that the Bar’s proposal to pass a Resolution that amounted to contempt of court
was an assault on the judiciary as a whole that would subvert good relations
between the Bench and the Bar.
Accordingly the Plaintiff wrote to the Bar pleading that they do not proceed
with the Resolution. When the Bar refused to desist, the Plaintiff filed the suit
herein.
That was then.
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Today, however, the malignant miasma of mutual aversion and attrition between
the Bench and the Bar is no more. There is now a new dimension in Bench/
Bar relations. It would not be putting it too high if I said that presently the
amity and cordiality between the Bench and Bar are at an all time high. This
is a most welcome development; indeed a consummation devoutly to be wished.
The Plaintiff’s suit, which was highly necessary, when relations between the
Bench and Bar were bad becomes irrelevant academic and/or redundant when
the relations are good. In fact the continuation of this suit may be inimical to
relations between the Bench and the Bar, which is far from what the Plaintiff
originally intended. From the Plaintiff’s point of view, the suit he has filed is
no longer meaningful and may in the current state of cordiality be even counterproductive. He has therefore come to the conclusion that he no longer wishes
to proceed with this action.
There is one other factor, though it is not a determining or crucial factor. The
Plaintiff who currently holds a Masters Degree has been accepted to read for
a Doctorate in Law at the University of Strathclyde at Glasgow, United
Kingdom, and will be leaving to pursue his studies very shortly. He does not
wish to leave this suit hanging whilst he is away.
We therefore wish to make an end.
This has not been an easy decision. Among other problems, we had to resist
the seductive lure of pursuing the nice points of law that this case has thrown
up.

i

[2001] 4 CLJ

Raja Segaran S Krishnan v.
Bar Council Malaysia & Ors (No 4)

91

There are times in the career of a lawyer when forgetting the niceties of the
laws, the arts of oratory and the pursuit of intellectual butterflies, he turns to
the judges and speaks to them from the heart, mindful of a greater good that
surpasses ordinary and circumscribed interests. At such times justice is truly
reborn and he feels the soulful tremor of sincerity in his voice.

a

This is such a time.

b

We find comfort in the hope that the Plaintiff’s decision will contribute to and
enhance the precious amity that now so warmly suffuses the Bench and the
Bar.
To effectuate the foregoing sentiments, we hereby apply now to Your Lordship
for leave to discontinue this action under Order 21 rule 3.

c

We therefore apply today to Your Lordship for leave to discontinue this action
under Order 21 rule 3.
Sgd.
D.P. Vijandran
Counsel for the Plaintiff.

After Mr. Vijandran had finished Encik Malik sought a short adjournment to
confer with Mr. Mah Weng Kwai, the present Chairman of the Bar Council,
who was present in court. The defendants then requested more time to respond.
I then fixed for continuation to 27 April 2001.
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Findings Of The Court
On that day YM Raja Aziz Addruse appeared with Encik Malik Imtiaz. Mr.
Vijandran then informed the court that whilst on the previous occasion he had
made an oral application to discontinue, in order to formalise the matter, he
had filed a written application with a supporting affidavit to which the
defendants had responded with an affidavit served on him that morning.
However, as he did not want any further adjournments and as he did not wish
to reply, he merely wished to have it recorded that he was disputing the
contents of the said affidavit and on that score wished to proceed.
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YM Raja Aziz in his submission referred the court to O. 21 r. 3(1) which
reads as follows:
(1) Except as provided by rule 2, a party may not discontinue an action
(whether begun by writ or otherwise) or counterclaim, or withdraw any
particular claim made by him therein, without the leave of the Court, and the
Court hearing an application for the grant of such leave may order the action
or counterclaim to be discontinued, or any particular claim made therein to be
struck out, as against any or all of the parties against whom it is brought or
made on such terms as to costs, the bringing of a subsequent action or
otherwise as it thinks just.
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Referring to the last few words “or otherwise as it thinks just” he pointed
out that such words were not present in O. 21 r. 2(1) which reads as follows:
(1) The plaintiff in an action begun by writ may, without the leave of the
Court, discontinue the action, or withdraw any particular claim made by him
therein, as against any or all of the defendants at any time not later than 14
days after service of the defence on him or, if there are two or more
defendants, of the defence last served, by serving a notice in Form 36 to that
effect on the defendant concerned.

He then argued that even under r. 2(1) where no leave was required for
discontinuance, the notice of discontinuance could be set aside, if the
discontinuance was, in the view of the court an abuse of process. In support
he relied on Stahlschmidt v. Walford [1878-79] 4 QBD 217. In that case, after
an action had been referred to an arbitrator to state a special case, and the
court had in the case found the facts with regard to all but a very small portion
of the claim in the defendants’ favour, and when the plaintiff applied to
discontinue, the court refused him leave to do so. Counsel urged me to
consider justice as a main ground to refuse the plaintiff in this case the right
to withdraw this suit. Mr. Vijandran, on the other hand, pointed out that as
in Walford if the defendant had won on various prior issues then following
the principle in Walford it would be wrong for the plaintiff to take advantage
of his right to withdraw by discontinuing, since he knows that many issues
had already been decided in the defendant’s favour. But in this case, Mr.
Vijandran pointed out that all issues had been decided in the plaintiff’s favour;
not only that, the Court of Appeal had upheld the decision in the plaintiff’s
favour and the highest court in the land had refused leave to appeal. On this
point I agree with the plaintiff. In Walford Cockburn CJ said at p. 219 as
follows:

g

… It appears to me that the hearing before the arbitrator, and his finding, were
substantially equivalent to a trial at Nisi Prius and the verdict of a jury. The
defendant, as it seems to me, is in justice entitled to the fruits of these
proceedings, and we ought not to interfere to deprive him of them. Admitting
that it is a matter of discretion under Order XXIII., rule 1, whether the plaintiff
shall be allowed to discontinue, under the circumstances of this case I think,
as a matter of discretion, that the plaintiff ought not to be allowed to
discontinue.

h

Echoing the same sentiments Mellor J said also at the same page as follows:

i

… But the discretion thus given must be exercised within certain limitations,
and so as not to take away from the defendant any advantage to which he is
fairly and reasonably entitled. It seems to me that to allow the plaintiff to
discontinue under the circumstances of the present case would be to deprive
the defendant of what is justly his right.
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To my mind the justice that YM Raja Aziz was referring to would not affect
the defendants in this case. In all the issues reported, the defendants had failed.
When even the highest court in the land had shut its door to the defendants,
the defendants cannot say they are deprived of justice if the plaintiff is allowed
to discontinue this suit.
Estoppel
YM Raja Aziz then argued that estoppel will raise its ugly head against them
and that the plaintiff would be depriving the defendants of the right to test
the principles laid down in the earlier issues. He urged me to consider the
prejudice that would befall the defendants if the plaintiff was allowed to
discontinue this suit. He then referred me to Hanhyo Sdn Bhd v. Marplan Sdn
Bhd & Ors [1991] 3 CLJ 1783 where Lim Beng Choon J at p. 1791 set out
the principles relating to discontinuance of an action. This is what the learned
judge said:
The principles that can be extracted from the aforementioned cases are that
the court would not compel a plaintiff to continue his action against a defendant
if he does not want to do so provided no injustice is caused to the defendant.
Injustice would be caused to the defendant if:
(1) the discontinuance was made with ulterior motive to obtain a collateral
advantage as in the case of Castanho v. Brown & Root Ltd ([1981] AC
557);
(2) the discontinuance was not made bona fide by the plaintiff but it was
made in order to obtain an advantage to which he has no right to retain
since he has ceased to be dominis litis as the defendant has a perfectly
good defence – see Overseas Union Finance Ltd v. Lim Joo Chong
([1971] 2 MLJ 124);
(3) by the discontinuance of the action the defendant would be deprived of
an advantage which he has already gained in the litigation – see Covell
Matthews & Partners v. French Wools Ltd ([1977] 2 All ER 591).

In reply Mr. Vijandran pointed out that in Hanhyo the plaintiff had obtained
in default judgment against the 2nd defendant and sought leave to discontinue
against the 1st defendant who opposed the said discontinuance. The learned
judge whilst agreeing that the plaintiff ought to have applied for leave before
discontinuing, granted the leave and allowed for the discontinuance on terms.
The court agreed that it was futile to proceed against the 1st defendant since
the plaintiff had already obtained judgment against the 2nd defendant and
intended to execute against the 2nd defendant. Referring to the principles
distilled by Lim Beng Choon J in Hanhyo as to when discontinuance ought
to be frowned upon, Mr. Vijandran argued that there was no ulterior motive
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to obtain any collateral advantage by the plaintiff discontinuing this action.
Again I agree. In the case of Castanho relied on by Lim Beng Choon J, the
plaintiff, a Portuguese subject who was severely injured in an accident on
board an American ship lying in an English port, sued the defendants in
England. He obtained an admission of liability and two interim payments. He
then realised that he could get much more by way of damages if he filed the
suit in America. He thus filed a notice of discontinuance with the ulterior
motive of obtaining a collateral advantage by filing in America. Although the
House of Lords agreed that the notice of discontinuance ought to be struck
out, yet it allowed the plaintiff to proceed to file the suit in America. I cannot
see how, by discontinuing this action the plaintiff would obtain any collateral
advantage. As for the second and third principles which ought to be taken
together, it is a fact that it is the plaintiff who had succeeded, as conceded
by YM Raja Aziz, all the way. There is therefore no question of any advantage
that he has which he has no right to hold on to.
In the course of his submission, YM Raja Aziz, a very senior member and
whom I might call the doyen of the Bar, expressed the view of the Bar as
follows:
The call for the EGM was to uphold the integrity of the Judiciary and the
Bar will continue to take that stand and will continue to uphold that position
notwithstanding there is a better relationship between the Bench and the Bar.

I am certain that YM Raja Aziz clearly must have had in mind the fact that
notwithstanding the earlier injunction given in the earlier suit, and the very
fact that the plaintiff had to file a second suit as the defendants were intending
to hold another EGM for the same purpose that they intended when calling
for the first EGM, there is nothing to prevent the defendants from proceeding
if they are minded to, since the earlier decision granting the injunction related
to the grant of an interim injunction only. I had in fact made this very clear
repeatedly to Encik Malik Imtiaz in the course of his lengthy submission
during the trial stage. So there is no fear even of estoppel tying down the
defendants.
It is clear to me that the continuation of this suit is mere academic rhetoric
since the former Chief Justice has retired. Is there a need now for the suit to
continue? Relationship between the Bench and Bar is at its all-time high. I
am satisfied that this is the right moment to let wounds heal. Even at the Bar’s
annual dinner where only selected Judges were invited, the learned Chief
Justice, in his post-prandial speech asked for the healing process to take its
course and for closing of ranks, to jointly tackle the task of dispensing justice.
And so shall it be. I therefore allow the plaintiff to discontinue this suit with
no right to refile. This suit therefore stands dismissed.
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Costs

a

On the issue of costs Mr. Vijandran referred me to Tan Kim Hai & Sons
Enterprises Sdn Bhd & Ors v. Tan Kim San & Sons Sdn Bhd & Ors [1996]
2 BLJ 502, where the court held that it is not necessarily so that a plaintiff
who withdrew an action must, as a matter of course, pay the costs of the
action. The court must assess the situation to see why the action was
withdrawn. The learned judge decided to follow the decision in Barretts &
Baird (Wholesale) Ltd v. IPCS (Unreported) NLJ 16 December 1988. I have
had the benefit of reading Barretts & Baird. At p. 4 Henry J said as follows:

b

The defendants make different use of the notes in the Supreme Court Practice
and they refer me to what they contend to be the general rule and they refer
me to footnote 62/3/8 which deals with Stratford v. Lindley and the situation
where the original order was costs in cause, and having dealt with Stratford
v. Lindley concludes in these words: ‘Nevertheless, if a plaintiff discontinues
the general rule is that costs in cause are the defendant’s’, and they say that
that general rule should be applied here.
Now in most cases of discontinuance, that may well be just, because in most
cases of discontinuance, discontinuance equals defeat, effectively, or the
acknowledgement of a defeat or a likely defeat. But it is equally possible, and
the plaintiffs assert it to be the situation in this case, that discontinuance reflects
not defeat so much as that the matter has now become academic save for the
question of costs.
In those circumstances, where the matter is effectively academic, the court
should then look at the matter to see whether the general rule applies because
I am satisfied that the general rule should only apply where the discontinuance
can safely be equated with defeat or the acknowledgement of likely defeat.

I agree with these views. Once a matter becomes academic it is against public
interest to force parties to litigate purely because the opposer to the
discontinuance might get his costs. Again purely on the basis that it is
academic or quasi-academic, parties might urge the court to continue to litigate,
with the collateral motive of seeking costs. Therefore once a matter is seen
to be academic the question is whether the defendant is entitled to costs.
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In R v. Liverpool City Council ex p Newman reported on 13 July 1992 QBD
Simon Brown LJ said as follows:
The position is, however, entirely different where, as here, the discontinuance
follows some step which has rendered the challenge no longer necessary, which
in other words renders the proceedings academic. That may have been brought
about for a number of reasons. If, for instance, it has been brought about
because the respondent, recognising the high likelihood of the challenge against
him succeeding, has pre-empted his failure in the proceedings by doing that
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which the challenge is designed to achieve – even if perhaps no more than
agreeing to take a fresh decision – it may well be just that he should not
merely fail to recover his own costs but indeed pay the applicant’s.
On the other hand, it may be that the challenge has become academic merely
through respondent sensibly deciding to short-circuit the proceedings, to avoid
their expense or inconvenience or uncertainty without in any way accepting
the likelihood of their succeeding against him. He should not be deterred from
such a cause by the thought that he would then be liable for the applicant’s
costs. Rather in those circumstances, it would seem to me appropriate that the
costs should lie where they fall and there should accordingly be no order. That
might equally be the case if some action wholly independent of the parties
had rendered the outcome of the challenge academic. It would seldom be the
case that on discontinuance this court would think it necessary or appropriate
to investigate in depth the substantive merits of what had become an academic
challenge. That ordinarily would be a gross misuse of this court’s time and
further burden its already over-full list.

It is clear from a study of these authorities that the procedure for obtaining
leave to discontinue enables a party to bring to an end his litigation when he
has already obtained what he had sought to obtain.
After Mr. Vijandran has extensively addressed the court on the issue of costs,
I invited YM Raja Aziz to address me in reply since he had in his submission
not touched on the question of costs. Since YM Raja Aziz said in reply that
he had nothing to say, I took it to mean that he left the issue of costs for the
court to decide. I am therefore of the view that the interest of the parties would
be served if I make an order for each party to meet its own costs.

