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Administrative Law — Judicial review — Application for — Review of Minister’s
decision not to grant MTUC access to concession agreement and audit report
justifying increase in water tariffs — Locus standi — Whether appellants had locus
standi — Whether test of locus standi as propounded in Government of Malaysia v
Lim Kit Siang applied to application for judicial review — Whether second to
fourteenth appellants were adversely affected by Minster’s decision — Whether
MTUC adversely affected by decision — Whether Minister’s decision was justified
— Whether audit report was official secret — Whether Minister wrong in his
decision to not disclose contents of concession agreement — Remedies — Whether
MTUC was entitled to reliefs sought — Costs — Whether parties entitled to costs
Under the terms of a tripartite agreement (‘the concession agreement’) entered
into between Syarikat Bekalan Air Selangor Sdn Bhd (SYABAS), the
Government of the State of Selangor and the Federal Government, SYABAS
was granted a 30-year concession to supply treated water to the state of
Selangor and the Federal Territory. It was also a term of the agreement that if
SYABAS achieved a 5% reduction in the non-revenue water, it would be
entitled to increase the water tariffs by 15%. Subsequently, SYABAS applied
for an increase of the water tariffs by 15%. After taking into consideration an
audit report, the Minister approved the increase in water tariffs by 15%. The
Malaysian Trade Union Congress (‘the MTUC’), a society of trade unions,
applied to the Minister for a copy of the concession agreement and the audit
report justifying the 15% increase in water tariffs. The Minister refused the
MTUC right to have access to the two documents. The MTUC and 13 others
(the second to 14th appellants) filed an application for judicial review of the
Minister’s decision refusing them access to the two documents. The appellants
sought, inter alia, a declaration that they had a right to have access to the two
documents, an order of certiorari to quash the decision of the Minister denying
them such access and an order of mandamus directing the Minister to disclose
the two documents. The trial judge found that the appellants, who were paying
water consumers within the area covered by the concession agreement, had
established that they had a locus standi to bring this action. He thus allowed the
appellants’ application and granted them the relief they sought. On appeal, the
Court of Appeal by a majority decision allowed the respondents’ appeal with
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costs. The majority of the Court of Appeal held that MTUC had satisfied the
test of threshold locus standi but the second to 14th appellants had not satisfied
this test as they had not made a similar request to the Minister for access to the
two documents. The appellants then applied for and were granted leave to
proceed with the present appeal, which hinged on the issue as to the correct test
of locus standi to apply in judicial review proceedings. The appellants
submitted that the test propounded by the Supreme Court in the case of
Government of Malaysia v Lim Kit Siang [1988] 2 MLJ 12 (Lim Kit Siang’s case)
was not applicable to judicial review proceedings. Instead, the appellant argued
that in the light of the amendments to the Rules of the High Court in 2000, the
single correct test of locus standi to apply in judicial review proceedings was the
test set out in O 53 r 2(4) of the Rules of Court 2012 (‘ROC’). The appellant
further submitted that the Minister’s decision denying them access to the two
documents was unjustified. The respondents maintained that the test in Lim
Kit Siang’s case was applicable to determine the appellants’ locus standi to bring
this action and that the decision made by the Minister was neither irrational,
illegal nor tainted with procedural impropriety.
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Held, dismissing the appeal with no order as costs:
(1) The test in Lim Kit Siang’s case was not propounded in respect of judicial
review proceedings but to a claim brought in private law. However, in the
instant case, the appellants made the application under O 53 of the ROC
to seek remedies which were classified as public law remedies. As such, the
test propounded in the Lim Kit Siang’s case was not applicable to the
present proceedings. Instead the ‘adversely affected test’, a single test for
all the remedies provided for under O 53 of the ROC was to be preferred
(see para 53).
(2) In order for an applicant to pass the ‘adversely affected test’, the applicant
had to show he had a real and genuine interest in the subject matter,
which was different from the ‘sufficient interest’ test applied to English
cases under the English Supreme Court Rules 1977. As the second to
fourteenth appellants had not made a request for access to the two
documents, they were clearly strangers to the application by MTUC for
disclosure of and access to the two documents. Hence, the majority of the
Court of Appeal had correctly decided that the decision of the Minister in
rejecting MTUC’s application did not make the second to fourteenth
appellants persons who were ‘adversely affected’ by the Minister’s
decision. The second to 14th appellants had not satisfied the test of
threshold locus standi under O53 r 2(4) of the ROC and as such they
were not entitled to the reliefs sought in their application (see paras
57–59).
(3) As rightly observed by the majority of the Court of Appeal, MTUC’s
cause of action was based upon its alleged right of access to the two
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documents it had requested for to prove its claim that there was no
transparency in the Minister’s decision to increase the water tariffs by
15%. Upon looking at the whole legal and factual context of the
application, it was clear that MTUC had shown a real and genuine
interest in the two documents. Hence, MTUC was adversely affected by
the Minister’s decision (see paras 62 & 64).
(4) The audit report had been tabled before and deliberated by the Cabinet
in its meeting. As such, it was an official secret document for the purposes
of s 2 of the Official Secrets Act 1972 and the Minister was prevented
from disclosing it. With regard to the concession agreement, cl 45 of the
agreement prohibited the respondents from disclosing its contents to a
third party without the agreement of the other parties. As such, the
majority of the Court of Appeal was correct in finding that the Minster
was not wrong in his decision to refuse MTUC access to the said
agreement. MTUC had failed to show that the Minster’s decision was
illegal, irrational and flawed on the ground of procedural impropriety.
Hence, although MTUC had the locus standi to bring this action, it was
not entitled to obtain the reliefs it sought. As this was a public interest
litigation, there would be no order as to costs at all levels (see paras
71–73).
[Bahasa Malaysia summary
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Di bawah terma-terma perjanjian tiga pihak (‘perjanjian konsesi’) dimasuki di
antara Syarikat Bekalan Air Selangor Sdn Bhd (SYABAS), Kerajaan Negeri
Selangor dan Kerajaan Persekutuan, SYABAS diberikan konsesi 30 tahun
untuk membekalkan air yang dirawat kepada Kerajaan Selangor dan Kerajaan
Persekutuan. Ia adalah juga terma perjanjian bahawa jika SYABAS mencapai
pengurangan sebanyak 5% dalam air bukan hasil, ia akan berhak untuk
menambah tarif air sebanyak 15%. SYABAS kemudiannya memohon untuk
penambahan tarif air sebanyak 15%. Selepas mengambil kira laporan audit,
Menteri meluluskan penambahan tarif air sebanyak 15%. Kongres Kesatuan
Sekerja Malaysia (‘MTUC’), persatuan kesatuan sekerja, memohon kepada
Menteri untuk salinan perjanjian konsesi dan laporan audit menjustifikasikan
penambahan 15% dalam tarif air. Menteri menolak hak MTUC untuk
mendapatkan akses kepada dua dokumen tersebut. MTUC dan 13 orang lagis
(perayu-perayu kedua hingga ke 14) memohon permohonan untuk semakan
kehakiman terhadap keputusan Menteri dalam menolak akses mereka kepada
kedua-dua dokumen tersebut. Perayu-perayu memohon, antara lain,
perisytiharan bahawa mereka mempunyai hak untuk akses kepada kedua-dua
dokumen tersebut, perintah certiorari untuk membatalkan keputusan Menteri
menafikan mereka kepada akses sedemikian dan perintah mandamus
mengarahkan Menteri untuk mengemukakan kedua-dua dokumen tersebut.
Hakim perbicaraan mendapati perayu-perayu, yang mana adalah pelanggan
yang membayar bil air dalam kawasan yang dilindungi oleh perjanjian konsesi,
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telah membuktikan yang mereka mempunyai locus standi untuk memulakan
tindakan ini. Beliau dengan itu membenarkan permohonan perayu-perayu
dan memberikan relief yang dipohon mereka. Atas rayuan, Mahkamah Rayuan
dengan keputusan majoriti membenarkan rayuan responden-responden
dengan kos. Majoriti Mahkamah Rayuan memutuskan bahawa MTUC telah
memenuhi ujian bendul locus standi tetapi perayu-perayu kedua hingga ke 14
tidak memenuhi ujian ini memandangkan mereka tidak membuat
permohonan yang sama kepada Menteri untuk akses kepada kedua-dua
dokumen tersebut. Perayu-perayu kemudiannya memohon untuk dan
diberikan izin untuk meneruskan dengan rayuan ini, yang bergantung ke atas
isu terhadap ujian betul locus standi untuk memohon dalam prosiding
semakan kehakiman. Perayu-perayu berhujah bahawa ujian yang
dikemukakan oleh Mahkamah Agung dalam kes Government of Malaysia v Lim
Kit Siang [1988] 2 MLJ 12 (kes Lim Kit Siang) tidak diguna pakai kepada
prosiding semakan kehakiman. Sebaliknya, perayu berhujah bahawa
berdasarkan pemindaan kepada Kaedah-Kaedah Mahkamah Tinggi pada
tahun 2000, satu-satunya ujian betul locus standi untuk digunapakai di dalam
prosiding semakan kehakiman adalah ujian yang ditetapkan di bawah A 53 k
2(4) Kaedah-Kaedah Mahkamah 2012 (‘KKM’). Perayu selanjutnya berhujah
bahawa keputusan Menteri menafikan mereka akses kepada kedua-dua
dokumen tidak berjustifikasi. Responden-responden mengekalkan bahawa
ujian dalam kes Lim Kit Siang digunapakai untuk menentukan locus standi
perayu-perayu untuk membawa tindakan ini dan bahawa keputusan yang
dibuat oleh Menteri bukan tidak rasional, tidak sah atau dicemari dengan
prosedur yang salah.
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Diputuskan, menolak rayuan tanpa perintah terhadap kos:
(1) Ujian dalam kes Lim Kit Siang bukan dikemukakan berkaitan prosiding
semakan kehakiman tetapi kepada tuntutan yang dibawa dalam
undang-undang persendirian. Walau bagaimanapun, dalam kes ini,
perayu-perayu membuat permohonan di bawah A 53 KKM untuk
memohon remedi yang diklasifikasikan sebagai remedi undang-undang
awam. Dengan itu, ujian yang dikemukakan dalam kes Lim Kit Siang
tidak digunapakai kepada prosiding ini. Sebaliknya ‘adversely affected
test’, satu ujian untuk kesemua remedi yang diperuntukkan di bawah
A 53 KKM adalah lebih disukai (lihat perenggan 53).
(2) Untuk pemohon lulus ‘adversely affected test’, pemohon terpaksa
menunjukkan yang dia mempunyai kepentingan sebenar dalam perkara
tersebut, yang mana adalah berbeza daripada ujian ‘sufficient interest’
yang digunapakai kepada kes-kes England di bawah English Supreme
Court Rules 1977. Memandangkan perayu-perayu kedua hingga ke 14
tidak membuat permohonan untuk akses kepada kedua-dua dokumen,
mereka jelas orang asing kepada permohonan oleh MTUC untuk
pendedahan akses kepada kedua-dua dokumen. Maka, majoriti
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Mahkamah Rayuan telah betul memutuskan bahawa keputusan Menteri
dalam menolak permohonan MTUC tidak membuatkan perayu-perayu
kedua hingga ke 14 orang yang ‘adversely affected’ dengan keputusan
Menteri. Perayu-perayu kedua hingga ke 14 tidak memenuhi ujian
bendul locus standi di bawah A 53 k 2(4) KKM dan oleh itu mereka tidak
berhak kepada relief yang dipohon dalam permohonan mereka (lihat
perenggan 57–59).
(3) Seperti yang diputuskan dengan betul oleh majoriti Mahkamah Rayuan,
kausa tindakan MTUC adalah berdasarkan atas hak akses yang didakwa
kepada kedua-dua dokumen yang dipohonnya untuk membuktikan
tuntutannya bahawa tidak terdapat ketelusan dalam keputusan Menteri
untuk menambah tarif air sebanyak 15%. Dengan melihat kepada
kesemua konteks undang-undang dan fakta permohonan, adalah jelas
bahawa MTUC telah menunjukkan kepentingan yang sebenar dalam
kedua-dua dokumen tersebut. Maka, MTUC secara bertentangan
terjejas dengan keputusan Menteri (lihat perenggan 62 & 64).
(4) Laporan audit telah dibentangkan dan dipertimbangkan oleh Kabinet
dalam mesyuaratnya. Dengan itu, ia adalah dokumen rahsia rasmi untuk
tujuan-tujuan s 2 Akta Rahsia Rasmi 1972 dan Menteri dihalang
daripada mendedahkannya. Berkaitan perjanjian konsesi, klausa 45
perjanjian melarang responden-responden daripada mendedahkan
kandungannya kepada pihak ketiga tanpa persetujuan pihak lain. Oleh
itu, majoriti Mahkamah Rayuan betul dalam mendapati bahawa Menteri
tidak bersalah dalam keputusannya untuk menolak permohonan
MTUC untuk akses kepada perjanjian tersebut. MTUC telah gagal
untuk menunjukkan bahawa keputusan Menteri adalah tak sah, tidak
rasional dan cacat atas alasan kesalahan prosedur. Maka, walaupun
MTUC mempunyai locus standi untuk membawa tindakan ini, ia tidak
berhak untuk mendapatkan relief yang dipohonnya. Memandangkan ini
adalah litigasi kepentingan awam, tidak patut terdapat perintah kepada
kos pada semua peringkat (lihat perenggan 71–73).]
Notes
For cases on application for judicial review, see 1(1) Mallal’s Digest (4th Ed,
2014 Reissue) paras 288–353.
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Hasan Lah FCJ (delivering judgment of the court):
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INTRODUCTION
[1] This appeal centres on the test of locus standi as propounded by the then
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Supreme Court in Government of Malaysia v Lim Kit Siang United Engineers
(M) Berhad v Lim Kit Siang [1988] 2 MLJ 12. Leave to appeal was given by this
Court on 30 January 2013 for the appellants to appeal against the majority
decision of the Court of Appeal dated 25 February 2011 wherein the
respondents’ appeal against the entire decision of the learned judicial
commissioner dated 28 June 2010 was allowed.
[2] The issue is put before this court in the form of the following question:

C

D

E
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Whether the test of locus standi propounded by the Supreme Court in Government
of Malaysia v Lim Kit Siang United Engineers (M) Berhad v Lim Kit Siang [1988] 2
MLJ 12 ie that an applicant must establish infringement of a private right or the
suffering of special damage still applies to application for judicial review, and to what
extent, in light of the present O 53 r 2(4) of the Rules of the High Court 1980.
BACKGROUND FACTS

[3] Historically, until 15 March 2002, the Selangor Water Supply
Department had been responsible for the distribution and treatment of water
for the State of Selangor. On 15 March 2002, however, these services were
privatised whereby the distribution and treatment components were separated.
The distribution aspect was taken over by Perbadanan Urus Air Selangor Bhd
(‘PUAS’) while the treatment aspect was taken over by a consortium
comprising Puncak Niaga (M) Sdn Bhd (‘Puncak Niaga’), Konsortium Abass
Sdn Bhd and Syarikat Pengeluar Air Sungai Selangor Sdn Bhd (‘SPLASH’).
[4] PUAS suffered a loss of about RM2 billion and was unable to meet its
commitments. The government of the State of Selangor asked for financial aid
from the Federal Government, but the request was rejected.
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[5] In September 2004 it was announced that Syarikat Bekalan Air Selangor
Sdn Bhd (‘SYABAS’) would take over PUAS and the Federal Government
would provide financial assistance of RM2.9 billion to SYABAS. At this
juncture Puncak Niaga held 70% interest in SYABAS, whilst Kumpulan Darul
Ehsan Bhd, a company owned by the Selangor Economic Development
Corporation, held the remaining 30%.
[6] On 15 December 2004 the government of the State of Selangor, the
Federal Government and SYABAS entered into a tripartite agreement (‘the
concession agreement’) whereby SYABAS was granted a 30-year concession to
supply treated water to the State of Selangor and the Federal Territory,
according to the water tariffs provided therein. Under the concession
agreement, SYABAS was entitled to increase the water tariffs if it managed to
achieve a 5% reduction in the non-revenue water.
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[7] Subsequently, SYABAS applied for an increase of the water tariffs by
15%. This increase in water tariffs was based on an audit report, which
allegedly confirmed that SYABAS had achieved a 5% reduction in the
non-revenue water. Sometime in October 2006 the Minister had announced
that SYABAS had met the performance target and was eligible to a 15%
increase in water tariffs with effect from 1 November 2006.

B

[8] The Malaysian Trade Union Congress (‘MTUC’), a society of trade
unions, applied to the Minister for a copy of the concession agreement and the
audit report justifying the 15% increase in water tariffs. The Minister refused
to do so on the ground that the two documents were classified documents.

C

A

[9] MTUC and 13 others (the second to 14th appellants in this appeal) filed
an application on 15 January 2007 for a judicial review for the following reliefs:
(a) a declaration that the appellants and/or general public have a right to
have access to the audit report and the concession agreement;

D

(b) alternatively, a declaration that the audit report and the concession
agreement are public documents and not official secret documents;
(c) an order of certiorari to quash the decision of the Minister in denying the
appellants access to the audit report and the concession agreement; and
(d) an order of mandamus directing the Minister to disclose the contents of
the audit report and the concession agreement to the appellants and/or
the general public.

E

F

[10] The grounds given by the appellants pursuant to O 53 r 3 of the Rules
of the High Court 1980 (‘RHC’) to support their application are as follows:
(a) the decision of the Minister denying them access to the two documents
was unreasonable;

G

(b) the Minister had failed to consider relevant considerations and
considered irrelevant considerations; and
(c) there was a breach of art 8 of the Federal Constitution which required the
Minister to act reasonably and in failing to give reasons for his decision,
contrary to the appellants’ legitimate expectation that the Minister would
act in a responsible manner.

H

[11] On 28 June 2010 the learned judicial commissioner granted an order in
terms of all the prayers prayed for by the appellants in the judicial review
application together with costs.

I

[12] On appeal, the Court of Appeal, by a majority decision allowed the
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respondents’ appeal with costs.
DECISION OF THE LEARNED JUDICIAL COMMISSIONER

B

C

D

[13] In allowing the appellants’ application the learned judicial
commissioner held that the appellants had the locus standi to bring the action
as they were persons ‘adversely affected’ by the decision of the Minister.
[14] Secondly, the concession agreement could not be treated as confidential
document as its contents had already been circulated by the media and other
parties. Further, the concession agreement contained no information
detrimental to national security or public interest. As it was not a private
document and was executed with public interest in mind, it was in the public
interest for the concession agreement to be disclosed.
[15] Thirdly, with regard to the audit report, the High Court found that the
audit report did not contain information detrimental to national security or
public interest and it was not a classified document under s 2A of the Official
Secrets Act 1972 (‘the Act’).

E

[16] Fourthly, it was held that the Minister’s refusal to disclose the two
documents was made without taking into consideration the legitimate
expectation of members of the public affected in the decision making process
to be treated fairly.
F

[17] Fifthly, it was held that the use of the Act in this case by the respondents
was disproportionate and against the principles of good governance,
accountability and transparency.
G

H

I

DECISION OF THE COURT OF APPEAL
[18] The majority, inter alia, held that MTUC had satisfied the test of
threshold locus standi under O 53 r 2(4) of the RHC as it was adversely affected
by the decision of the Minister to reject its request for access and disclosure of
the two documents.
[19] With regard to the second to the 14th appellants it was held that they
had not satisfied the threshold locus standi as they had not made a similar
request to the Minister for access and disclosure of the two documents. On this
ground alone it was held by the majority that the application by the second to
the 14th appellants should have been dismissed.
[20] The majority further held that although MTUC was ‘adversely affected’
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by the Minister’s decision, it had not shown that it had a fundamental or legal
right to have access to the two documents and that those rights had been
infringed. In the majority’s view this was not a case where MTUC or its
members had been denied outright access to treated water in breach of their
alleged fundamental right but an alleged right of access to documents that had
been requested for. It is also the majority’s view that in Malaysia, members of
the public had no right of access to documents relating to the operation of
government departments and documents that were in the possession of
government Ministers or agencies.

A

B

[21] The majority also held that the High Court erred in granting the order
of certiorari to MTUC without determining whether MTUC had any legal
right to the two documents or the Minister had acted in breach of MTUC’s
legal right in denying access to those documents.

C

[22] The minority, on the other hand, held that the appellants were adversely
affected by the Minister’s refusal to disclose the contents of the two documents
because as consumers of the treated water in Selangor, the increase in water
tariffs, which was triggered by the concession agreement and the audit report
would have an adverse impact on them. It was also held that the audit report
was not protected by the Act because there was no evidence that it had been
classified as official secret under the Act prior to it being produced before the
Cabinet. With regard to the concession agreement the minority held that the
Minister could not rely on cl 45 of the concession agreement to reject the
appellants’ application for the document as the State Government of Selangor
and SYABAS had no objection to the disclosure of the document.
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[23] The minority also held that the disclosure of the document was in the
public interest and the Minister had been empowered to direct the same.
[24] The minority further held that the appellants also had a legitimate
expectation as members of the public, who were affected in the decision
making process, to be treated fairly.
SUBMISSION OF THE APPELLANTS
[25] Learned counsel for the appellants submitted that the test in Lim Kit
Siang is not applicable to judicial review proceedings. The correct test to be
applied is the ‘adversely affected’ test. This test calls for a flexible approach that
is directed to determining whether the applicant falls within the factual
spectrum that is covered by the words ‘adversely affected’.
[26] In support of his submission learned counsel for the appellants provided
the following reasons. Firstly, the test in Lim Kit Siang was not propounded in
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respect of judicial review proceedings. The claim brought by Mr Lim Kit Siang
was in private law. Secondly, the framework for judicial review was changed by
the amendments to the RHC in 2000 where the single test of locus standi as
provided under O 53 r 2(4) of the RHC for all applications seeking the relief
specified in para 1 of the Schedule to the Courts of Judicature Act 1964 is that
any person who is adversely affected by the decision of any public authority
shall be entitled to make the application.
[27] Thirdly, the Malaysian courts have recognised the need for the law to
remain relevant to achieve the objective of the law. In support of that
proposition learned counsel cited the following observation made by Eusoffe
Abdoolcader SCJ in Tan Sri Haji Othman Saat v Mohamed bin Ismail [1982] 2
MLJ 177 at p 179:
It might not perhaps be inappropriate to make some observations on the locus
standi rule in relation to injunctions and declarations. We refer to Lim Cho Hock v
Government of The State Of Perak, Menteri Besar, State Of Perak And President,
Municipality of Ipoh [1980] 2 MLJ 148, 149 to 151 and accept and approve the
discussion in the judgment in that case (at pp 149–151) on the question of locus
standi and endorse the concept of liberalising the scope of individual standing. Even
if the law’s pace may be slower than society’s march, what with increased and
increasing civic-consciousness and appreciation of rights and fundamental values in
the citizenry, it must nonetheless strive to be relevant if it is to perform its function
of peaceful ordering of the relations between and among persons in society, and
between and among persons and government at various levels. It would not perhaps
be inapt to aphorize that the idle and whimsical plaintiff, a dilettante who litigates
for a lark, is a spectre which haunts the legal literature, not the courtroom. In the
United States of America, where standing rules are relatively lax, it had been found
that although the gates have been open there has been no flood.

[28] Fourthly, the ‘adversely affected’ standard is consistent with the test for
locus standi adopted in other jurisdictions.
[29] Learned counsel for the appellants further submitted that the aim of the
determining locus standi at the hearing (substantive locus standi) is altogether
different as the court is more concerned with the exercise of its remedial
discretion. The test is as such employed in a different manner and is aimed at
determining sufficient interest by assessing the applicant’s claim to standing
against the whole legal and factual context of the application. It was submitted
that the ‘sufficient interest’ test is no different from the ‘adversely affected’ test
as it is currently understood in this country.
[30] On the appellants’ locus standi, learned counsel for the appellants
submitted that the minority opinion of Mohd Hishamudin JCA was to be
preferred as the learned judge approached the matter in the manner
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propounded by the Court of Appeal in QSR Brands Bhd v Suruhanjaya Sekuriti
& Anor [2006] 3 MLJ 164; [2006] 2 CLJ 532, and by reference to the matter
at hand being a matter of public interest.
[31] As regards the second to the 14th appellants learned counsel for the
appellants submitted that it was not necessary for these parties to have made an
application of their own to the Minister to be adversely affected as they were
similarly, albeit indirectly, affected by the refusal of the Minister to disclose
what was in actual fact information that ought have been made public for the
benefit of all Malaysians.
[32] On the issue relating to the right to access information within the
Federal Government’s possession the appellants contended that it is posited
that the freedom of information is implicit in, or is a derivative of, the freedom
of expression. In support of that proposition the appellants cited a passage from
the judgment of this court in Sivarasa Rasiah v Badan Peguam Malaysia & Anor
[2010] 2 MLJ 333; [2010] 3 CLJ 507 and cases from other jurisdictions such
as R v Shayler [2003] 1 AC 247, SP Gupta v Union of India AIR 1982 SC 149,
Irwin Toy Ltd v Quebec (Attorney General) [1989] 1 SCR 927 and Ministry of
Public Safety and Security (Formerly Solicitor General) and AG of Ontario v
Criminal Lawyers’ Association & AG of Canada & 15 Others (Intervener) [2010]
1 SCR 815.
[33] Based on the foregoing learned counsel for the appellants contended
that as long as there is no statute that justifies the suppression of the
information sought, the respondents must disclose the same. A citizen is
therefore entitled to access to information concerning the workings of
government save where access is precluded by law. It was also submitted that
the disclosure of the two documents is necessary for the meaningful exercise of
free expression on matters of public interest.
[34] As regards the audit report learned counsel for the appellants submitted
that the document was not an ‘official secret’ under the Act as the document
was not a Cabinet document.
[35] As regards the concession agreement learned counsel for the appellants
submitted that the respondents’ reliance on cl 45 of the concession agreement,
which provided for confidentiality of the document, as the basis to avoid
disclosure was unjustified as the other two parties to the concession agreement
namely the Selangor State Government and SYABAS were prepared to disclose
the concession agreement to the appellants and in addition, the critical parts of
the concession agreement had been in circulation in media and analysts’
commentaries on the matter.
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[36] On the question posed in this appeal learned counsel for the appellants
submitted that the question ought to be answered in the negative.
[37] Learned senior federal counsel for the respondents submitted that to
prove that the appellants have substantive locus standi to the prayers of
certiorari, declaration and mandamus, the appellants must show in affidavit
evidence that they have a legal rights and that such legal rights have been
infringed. It was contended that MTUC and the other appellants had not
established that they had a fundamental or legal right to have access to the two
documents. In other words, the respondents’ case is that the test in Lim Kit
Siang’s case is still applicable to determine the appellants’ locus standi to bring
this action.
[38] Learned senior federal counsel also submitted that for the reliefs sought
to be allowed, it is important to ascertain whether the decision made by the
Minister is illegal, irrational or tainted with procedural impropriety. In support
of that proposition she cited the case of R Rama Chandran v Industrial Court of
Malaysia & Anor [1997] 1 MLJ 145; [1997] 1 CLJ 147. It was contended that
the decision made by the Minister to reject MTUC’s application for access to
the concession agreement was not irrational as it was premised on cl 45 of the
concession agreement.
[39] With regard to the audit report it was contended that the Minister had
correctly rejected MTUC’s application because the document had been
classified as ‘official secret’. The courts should not usurp the power of the
Minister with regard to the classification of the document as official secret.
DECISION OF THIS COURT

G

[40] On the issue of locus standi, the learned judicial commissioner held as
follows:
H

I

From the above statements, I agree with learned counsel for the applicants’
contention that the applicants are persons ‘adversely affected’ and not ‘busy bodies,
cranks and other mischief makers’ by the decision of the 1st respondent. Each and
every applicant is a paying water consumer within the area covered by the concession
agreement. With SYABAS now in monopoly over the distribution of treated water
in the concession area, the applicants do not have an alternative access to treated
water. If the water tariff is increased and they have to pay more money for water, they
have no real choice to refuse to pay because there is no alternative supplier of water
available. In addition thereto, water being essential for life is part of a constitutional
right which can be implied under the Federal Constitution. On the facts and
circumstances of this case, it is obvious that the applicants had a real and genuine
interest in the subject matter. They are adversely affected by the increase in water
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tariff and in this regard there is a direct nexus with the decision of the first
respondent’s. I, therefore hold the applicants have established they had a locus standi
to bring this action.

[41] In the Court of Appeal, the majority decision of the Court of Appeal
applied the test as propounded in Lim Kit Siang’s case to determine whether the
appellants had locus standi to bring this action. In her judgment Zaleha
Zahari JCA (as she then was) said:
Applying the principle enunciated by the Supreme Court decision in Lim Kit Siang,
I am of the view that the learned Judicial Commissioner’s approach of linking parties
to the subject matter based on the English criteria of locus, which has different
provisions, was misconceived. The requirement in Malaysia of having to establish a
legal right under the law, a breach of such legal right which adversely affected the
rights of such a person, effectively restricts public interest litigation.
In respect of the second to 14th applicants I am of the view that these Applicants had
no locus standi under O 53 of the Rules to file an application for judicial review.
These Applicants dissatisfaction with the decision of the Minister in rejecting
MTUC’s application does not make them persons who were ‘adversely affected’ by
the Minister’s decision falling within the ambit of O 53. They were clearly strangers
to the said application. The question of the second to 14th Applicants being
wrongly deprived of a fundamental or legal right does not accordingly arise. On this
ground alone I am of the view that the application of the second to 14th Applicants
should have been dismissed.
Whilst MTUC may be considered to fall within the term ‘adversely affected’ by
reason of the Minister’s refusal of their application, according to the law, to clothe
them with locus, MTUC must establish that they have a fundamental right or a legal
right (see Lim Kit Siang’s case) to have access and disclosure of the Audit Report and
the concession agreement and that those rights had been infringed.
The cause of action here is not a case of denial of access to water, but an alleged right
of access to documents that had been requested for. The Applicants’ interest clearly
was in the tariffs to be imposed in respect of water supplied. This has been dealt with
in paras 30 and 31 of my brother, Abu Samah Nordin’s JCA’s judgment.
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[42] In his judgment Abu Samah JCA (as he then was) said:
[16] There is no doubt in my mind that MTUC has satisfied the test of threshold
locus standi under Order 53 r 2(4) of the RHC as it is adversely affected by the
decision of the Minister who had rejected its request for the public disclosure of the
Agreement and the Audit Report and for access to them.
[17] The rest of the respondents, however, had not shown that they were ‘adversely
affected’ by the decision of the Minister as none of them had made a similar request
to him for the disclosure of and access to the Agreement and the Audit Report. They
had not, therefore, in my judgment, satisfied the test of threshold locus standi under
O 53 r 2(4) of the RHC and whatever reliefs granted by the High Court must
therefore be set aside.
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A

…

B

[29] In my view MTUC had not shown that it comes within any of the categories
referred to by the Federal Court in Tan Sri Othman Saat’s case. For instance, MTUC
had not shown that it has a statutory right to the concession agreement and the
Audit Report or a breach of a statute which affects its interest substantially or that it
has some genuine interest in having its legal position declared.
[31] This is not a case where MTUC or its members had been denied outright access
to treated water in breach of its alleged fundamental right.

C

[43] On the other hand Mohd Hishamudin JCA, who gave a dissenting
judgment, held that the appellants had the locus standi as they were adversely
affected by the refusal of the Minister to disclose the contents of the two
documents. The learned judge gave seven grounds to support his conclusion.

D

[44] As mentioned earlier what is in issue in this case is the substantive locus
standi and not the threshold locus standi. The distinction between the
threshold and the substantive locus standi has been clearly stated by the Court
of Appeal in Ketua Pengarah Jabatan Alam Sekitar & Anor v Kajing Tubek & Ors
and other appeals [1997] 3 MLJ 23 at pp 40–41 as follows:

E

In public law - and, in so far at least as the appellants in the first and second appeal
are concerned, the summons in the present instance lies in public law - there are two
kinds of locus standi. The first is the initial or threshold locus standi: the second is
the substantive locus standi.
F

Threshold locus standi refers to the right of a litigant to approach the court in
relation to the facts which form the substratum of his complaint. It is usually tested
upon an application by the defendant to have the action struck out on the ground
that the plaintiff, even if all that he alleges is true, cannot seek redress in the courts.

H

Although a litigant may have threshold locus standi in the sense discussed, he may,
for substantive reasons, be disentitled to declaratory relief. This, then, is substantive
locus standi. The factors that go to a denial of substantive locus standi are so
numerous and wide ranging that it is inappropriate to attempt an effectual summary
of them. Suffice to say that they range from the nature of the subject matter in
respect of which curial intervention is sought to those settled principles on the basis
of which a court refuse declaratory or injunctive relief.

I

[45] It is also useful to refer to the following observation by Lord Diplock in
IRC v National Federation of Self Employed and Small Businesses [1982] AC 617;
[1985] 1 QB 657:

G

The procedure under the new Order 53 involves two stages: (1) the application for
leave to apply for judicial review, and (2) if leave is granted, the hearing of the
application itself. The former, or ‘threshold,’ stage is regulated by rule 3. The
application for leave to apply for judicial review is made initially ex parte, but may

160

Malayan Law Journal

[2014] 3 MLJ

be adjourned for the persons or bodies against whom relief is sought to be
represented. This did not happen in the instant case. Rule 3 (5) specifically requires
the court to consider at this stage whether ‘it considers that the applicant has a
sufficient interest in the matter to which the application relates.’ So this is a
‘threshold’ question in the sense that the court must direct its mind to it and form
a prima facie view about it upon the material that is available at the first stage. The
prima facie view so formed, if favourable to the applicant, may alter on further
consideration in the light of further evidence that may be before the court at the second
stage, the hearing of the application for judicial review itself. (Emphasis added).

[46] It is also important to note that the framework for judicial review was
changed by the amendments to O 53 of the RHC in 2000. Order 53 r 1 and 2
provide:
1.

This Order shall govern all applications seeking the relief specified in
paragraph 1 of the Schedule to the Courts of Judicature Act 1964
and for the purposes therein specified.

A

B

C

D

This Order is subject to the provisions of Chapter VIII of Part 2 of
the Specific Relief Act 1950.
2.

(1) An application for any of the reliefs specified in paragraph 1 of the
Schedule to the Courts of Judicature Act 1964 (other than an
application for an order of habeas corpus) shall be in Form IMA.

E

(2) …
(3) …
(4) Any person who is adversely affected by the decision of any public
authority shall be entitled to make the application.

F

[47] With regard to the new O 53 the Court of Appeal made the following
observation in Sivarasa Rasiah v Badan Peguam Malaysia & Anor [2002] 2 MLJ
413 at p 420; [2002] 2 CLJ 697 at pp 705–706:

G

… It must not be forgotten that O 53 in its present form was introduced to cure the
mischief of its precursor, which was much narrower and more restrictive. Two points
may be noted when considering our present O 53. First, that it begins by referring
to the powerful and enabling provision introduced for the first time in our law by
Parliament in para 1 of the Schedule to the Courts of Judicature Act 1964 …

H

To return to the construction to be given to O 53, I turn to the second point I wish
to make. It is the principle which governs the construction of rules of courts. A rule
of court should not be interpreted in such a way as to result in unfairness or produce
a manifest injustice: Bank of America National Trust And Savings Association v Chai
Yen [1980] 1 MLJ 198; Sim Seoh Beng & Anor v Koperasi Tunas Muda Sungai Ara
Bhd [1995] 1 MLJ 292; [1995] 1 CLJ 491. So here, a manifest injustice would occur
if O 53 is read restrictively so as to permit an applicant to claim a declaration only
where he applies for it jointly with some other remedy.
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A

I might add that under para 1 of the Schedule to the Courts of Judicature Act 1964,
which is drawn from art 226 of the Indian Constitution and to which in material
parts it is identical, our courts have power to issue such orders and grant such relief
as is appropriate to the particular circumstances of a given case …’

B

[48] In QSR Brands Bhd v Suruhanjaya Sekuriti & Anor at pp 541–542 the
Court of Appeal said:

C
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[16] It is to rid this dichotomous approach which often produced injustice that
O 53 in its present form was introduced. There is a single test of threshold locus
standi for all the remedies that are available under the order. It is that the applicant
should be ‘adversely affected’. The phrase calls for a flexible approach. It is for the
applicant to show that he falls within the factual spectrum that is covered by the
words ‘adversely affected’. At one end of the spectrum are cases where the particular
applicant has an obviously sufficient personal interest in the legality of the action
impugned. See, Finlay v Canada (1986) 33 DLR 421. This includes cases where the
complaint is that a fundamental right such as the right to life or personal liberty or
property in the widest sense (see Tan Tek Seng v Suruhanjaya Perkhidmatan
Pendidikan & Anor [1996] 1 MLJ 261; [1996] 2 CLJ 771) has been or is being or is
about to be infringed. In all such cases, the court must, ex debito justitiae, grant the
applicant threshold standing. See, for example, Thorson v Attorney General of
Canada [1975] 1 SCR 138.
[17] At the other end of the spectrum are cases where the nexus between the
applicant and the legality of the action under challenge is so tenuous that the court
may be entitled to disregard it as de minimis. In the middle of the spectrum are cases
which are in the nature of a public interest litigation. The test for determining
whether an application is a public interest litigation is that laid down by the
Supreme Court of India in Malik Brothers v Narendra Dadhich AIR 1999 SC 3211,
where, when granting leave, it was said:
Public interest litigation is usually entertained by a court for the purpose of
redressing public injury, enforcing public duty, protecting social rights and
vindicating public interest. The real purpose of entertaining such application is the
vindication of the rule of law, effective access to justice to the economically weaker
class and meaningful realisation of the fundamental rights. The directions and
commands issued by the courts of law in public interest litigation are for the
betterment of the society at large and not for benefiting any individual. But if the
Court finds that in the garb of a public interest litigation actually an individual’s
interest is sought to be carried out or protected, it would be bounden duty of the
court not to entertain such petition as otherwise the very purpose of innovation of
public interest litigation will be frustrated.’

I

[49] In Lim Kit Siang’s case and Tan Sri Hj Othman Saat’s case the relief
sought by the applicants was a declaration, which is a private law remedy. With
regard to declaratory relief in public law proceedings the Federal Court in Tan
Sri Hj Othman Saat’s case had this to say (at p 179):
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The sensible approach in the matter of locus standi in injunctions and declarations
would be that as a matter of jurisdiction, an assertion of an infringement of a
contractual or a proprietary right, the commission of a tort, a statutory right or the
breach of a statute which affects the plaintiff ’s interests substantially or where the
plaintiff has some genuine interest in having his legal position declared, even though
he could get no other relief, should suffice. When it comes however to the question
of discretion on a consideration of the substantive application, it may well be proper
in particular cases to refuse a remedy to persons who, though they may have
standing as a matter of jurisdiction on the lines we have indicated, do not merit it,
perhaps because, inter alia, others are more directly affected, or the plaintiff himself
is fundamentally not.

A

B

C

[50] The law on locus standi as laid down in Lim Kit Siang’s case was based
on the principle in Boyce v Paddington Borough Council [1903] 1 Ch 109, as
approved in Gouriet v Union of Post Office Workers [1978] AC 435. This is what
Hashim Yeop A Sani SCJ said at p 40 of the report:
What then is the proper law to apply to determine the locus standi of the respondent
here? In my opinion, the principle in Boyce v Paddington Borough Council [1903] 1
Ch 109, as approved in Gouriet v Union of Post Office Workers & Ors [1978] AC 435
is still the law applicable in this country. Buckley J propounded the law as follows:
A plaintiff can sue without joining the Attorney General in two cases: first, where
the interference with the public right is such as that some private right of his is at the
same time interfered with …; and secondly, where no private right is interfered with,
but the plaintiff, in respect of his public right, suffers special damage peculiar to
himself from the interference with the public right.
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In my view, we ought also to apply the common law principle enunciated in Boyce
by virtue of s 3 of the Civil Law Act 1956.

[51] Gouriet’s case was distinguished in the House of Lords case of National
Federation. The general conclusion to be drawn from National Federation, as
summarised by Abdoolcader SCJ in Lim Kim Siang’s case at p 43 of the report,
is that the majority thought the issue of standing should usually be considered
along with the merits, as it is now a matter for the court’s discretion — the
graver the illegality, the less insistence on showing standing. The majority
distinguished Gouriet’s case on the basis it concerned only private law. At
pp 657–658 of the report of National Federation Lord Roskill observed:
But Gouriet’s case was a relator action and was not concerned with prerogative orders
of judicial review, and the relevant observations of your Lordships must be read in
the light of that fact and of the subsequent enactment of Order 53 (of the English
Rules of the Supreme Court).

[52] In the instant case the appellants made the application under O 53 of
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A

the RHC to seek remedies which are classified as public law remedies. In
Gouriet’s case Lord Wilberforce said that in applications for prerogative writs
by individuals the courts have allowed them ‘liberal access under a generous
conception of locus standi.’

B

[53] It is to be noted that the test in Lim Kim Siang’s case was not
propounded in respect of judicial review proceedings. The claim brought by
Mr Lim Kit Siang was in private law. Hence the Boyce test, as opined by the
majority in the National Federation, is not applicable to such proceedings.

C

D

[54] The courts, both local and foreign, have recognised the need for the law
to remain relevant to achieve the objective of the law. The English courts, over
the years, had adopted a more liberal approach especially in matters of public
interest (see De Smith’s Judicial Review (6th Ed), para 2-031: R v Secretary of
State for Foreign Affairs, ex p World Development Movement Ltd [1995] 1 WLR
386; R v Inspectorate of Pollution ex p Greenpeace No 2 [1994] 4 All ER 329).

E

[55] In Onus v Alcoa of Australia Ltd (1981) 149 CLR 27, Stephen J made the
following observation with regard to the test for standing for federal purposes
in Australia:
… The criterion of ‘special interest’ supplies no such rule. As the law now stands it
seems rather to involve in each case a curial assessment of the importance of the
concern which a plaintiff has with particular subject matter and of the closeness of
that plaintiff ’s relationship to that subject matter.
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[56] In India, the Indian judicial approach on standing has ‘veered towards
liberalisation of the locus standi as the courts realise that taking a restrictive
view on this question will have many grievances unremedied’ (see Principles of
Administrative Law, MP Jain & S N Jain, (6th Ed) at p 1994).
[57] In view of the foregoing we are of the view that the view expressed by the
Court of Appeal in QSR Brands Bhd v Suruhaniava Sekuriti & Anor that the
‘adversely affected’ test was a single test for all the remedies provided for under
O 53 of the RHC is to be preferred. Hence the answer to the question posed in
this appeal has to be in the negative.
[58] However, we are not prepared to accept the appellants’ argument that
the ‘sufficient interest’ test under O 53 r 3(7) of the English Supreme Court
Rules 1977 is no different from the ‘adversely affected’ test under O 53 r 2(4)
of the RHC as the two tests do not have the same meaning. Therefore, in
determining the locus standi to sue, the court has to exercise caution in
applying the English cases. In our view for an applicant to pass the ‘adversely
affected’ test, the applicant has to at least show he has a real and genuine interest
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in the subject matter. It is not necessary for the applicant to establish
infringement of a private right or the suffering of special damage.
[59] We now deal with the issue of whether the second to the 14th appellants
are persons adversely affected by the Minister’s decision to reject the first
appellant’s application for the disclosure of and access to the two documents.
They did not make a similar request to the Minister for the disclosure of and
access to the two documents. We agree with the majority’s view that their
dissatisfaction with the decision of the Minister in rejecting MTUC’s
application did not make them persons who were ‘adversely affected’ by the
Minister’s decision falling within the ambit of O 53. They were clearly strangers
to the said application. In our view they had not satisfied the test of threshold
locus standi under O 53 r 2(4) of the RHC and as such they were not entitled
to the reliefs sought in their application.
[60] We now turn to the issue of whether MTUC is a person adversely
affected by the Minister’s decision to reject the application for the disclosure of
and access to the two documents. At this stage, which concerns with the
substantive locus standi, the court is more concerned with the exercise of its
remedial discretion. The court has to assess the applicant’s claim to standing
against the whole legal and factual context of the application. Other factors
which the court has to consider at this stage as suggested by case law are the
merit of the challenge, the importance of vindicating the rule of law, the
importance of the issue raised, the likely absence of any other challenger (see R
v Secretary of State for Foreign Affairs, ex p World Development Movement Ltd
[1995] 1 WLR 386; R v Inspectorate of Pollution ex p Greenpeace No 2 [1994] 3
All ER 329 at 349 – 50 cited in Judicial Remedies in Public Law (2000) by Clive
Lewis in para 10-009, fn 22).
[61] MTUC claimed that it and/or the public are entitled to the two
documents on the basis that the government is under a responsibility to
provide safe and affordable treated water; water being an inalienable and basic
right to human existence and living; there should not be unreasonable
profiteering given that the supply and distribution of treated water had been
privatised; and they have a legitimate expectation that the government shall at
all times ensure that its people has affordable access to treated water.
[62] We agree with the observation made by the majority that this is not a
case where MTUC was denied outright access to treated water in breach of its
alleged fundamental right. MTUC’s cause of action was based upon its alleged
right of access to documents that had been requested for. Its interest was only
in the tariffs to be imposed in respect of water supplied. We would also like to
mention here that from the affidavit evidence it had not been shown that the
water tariffs imposed or to be imposed were excessive and there was
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A

unreasonable profiteering by SYABAS. What had been proved was that the
water tariff was reviewed and increased by 15% in November 2006. MTUC
claimed that there was no transparency in the review as the basis of the review
was questionable.

B

[63] From the respondents’ affidavit it had been shown that the audit report
had been considered by the Cabinet on 11 October 2006. This means the
increase in the water tariff had been approved by the Cabinet after taking into
consideration the audit report. The Ministry’s letter dated 4 December 2006 at
pp 428–429 of the appeal record says:

C

D

3 Walau bagaimanapun, keputusan Laporan Audit tersebut telah dibentangkan
kepada Jemaah Menteri dan telah dipersetujui. Laporan audit tersebut juga telah
mengesahkan bahawa SYABAS telah berjaya mencapai sasaran pengurangan NRW
sebanyak 5% yang telah ditetapkan dan mereka layak untuk menikmati kenaikan
tariff yang berkuat kuasa mulai 1 November 2006.

E

[64] Looking at the whole legal and factual context of the application
especially the fact that this is a public interest litigation, we are of the view that
MTUC had shown that it had a real and genuine interest in the two
documents. Hence, MTUC was adversely affected by the Minister’s decision.
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[65] We now deal with the issue of whether the reliefs sought ought to be
granted. The grounds for judicial review, as laid down by this court in R Rama
Chandran v Industrial Court of Malaysia & Anor are illegality, irrationality and
procedural impropriety which means, the court in practice is permitted to
scrutinise a decision not only for process but also for substance.
[66] Learned senior federal counsel contended that the decision made by the
Minister was not illegal, irrational or tainted with procedural impropriety. In
response to the application by MTUC to gain access to both the concession
agreement and the audit report, the respondents in paras 5–7 of the affidavit
affirmed by Japar bin Abu on 18 January 2008 said as follows:
5 Saya menegaskan di sini bahawa Perjanjian Konsesi di antara Kerajaan
Persekutuan, Kerajaan Negeri Selangordan pihak SYABAS adalah dokumen
berperingkat yang dikategorikan ‘SULIT’ berasaskan Klausa 45 Perjanjian Konsesi
di mana Perjanjian tersebut hanya boleh didedahkan kepada pihak ketiga dengan
persetujuan semua pihak kepada perjanjian tersebut.
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6…
7 Saya menegaskan di sini bahawa Laporan Audit adalah dokumen berperingkat
yang dikategorikan sebagai ‘RAHSIA’ kerajaan dan tidak boleh didedahkan kepada
umum. Ini adalah berdasarkan fakta bahawa Laporan Audit telah dibentangkan dan
diputuskan dalam mesyuarat Jemaah Menteri yang bersidang pada 11 October
2006. Justeru itu, dokumen tersebut merupakan dokumen peringkat ‘Rahsia’ di
bawah Jadual kepada seksyen 2A Akta Rahsia Resmi, 1972.

[67] The majority was of the view that the audit report was an ‘official secret’.
On the other hand, the minority held that the audit report was not protected
by the Act. The respondents asserted that the audit report was tabled and
deliberated in the Cabinet meeting on 11 October 2006 and as such it is a
‘Cabinet document’ within the meaning of the Schedule and by virtue thereof
the document was an ‘official secret’ pursuant to s 2 of the Act.
[68] Under s 2 of the Act ‘official secret’, inter alia, means any document
specified in the Schedule and any information and material relating thereto.
The documents specified in the Schedule include Cabinet documents, record
of decisions and deliberations including those of Cabinet committees. On the
facts of this case we agree with the majority’s view that the audit report was an
official secret document on the ground that it was tabled before and deliberated
by the Cabinet in its meeting on 11 October 2006. It was a Cabinet document
under the Schedule to the Act. We are therefore unable to agree with the
minority’s view that the audit report would not automatically become an
official secret document the moment it was tabled before the Cabinet.
[69] With regard to the concession agreement the respondents did not rely
on the Act in refusing to disclose the document. The respondents’ case was that
they were prevented from disclosing the document by reason of cl 45 of the
concession agreement which restrained disclosure to any third party without
prior mutual agreement of the parties. At the trial of the case before the High
Court the Selangor State Government and SYABAS informed the high court
that they were prepared to disclose the concession agreement to the appellants.
[70] In the Court of Appeal the majority concluded that the Minister was
justified in his decision by virtue of cl 45 of the concession agreement. Zaleha
Zahari JCA held that in light of the said clause the Minister’s decision was not
irrational. Mohd Hishamuddin JCA was of the view that the Minister could no
longer rely on cl 45 of the concession agreement to refuse the disclosure of the
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document as the Selangor State Government and SYABAS were prepared to
disclose the document. He also took into consideration the public interest
dimension of the dispute and opined that disclosure of the concession
agreement was in the public interest and the Minister had been empowered to
direct the same. In support of that he cited the decision of the High Court of
Australia in The Commonwealth of Australia v John Fairfax & Sons Ltd (1980)
147 CLR 39.
[71] Clause 45 of the concession agreement prohibited the respondents from
disclosing its contents to a third party without the agreement of the other
parties. As such we agree with the majority’s view that the Minister was not
wrong in his decision in not disclosing the contents of the agreement to a third
party. As a party to the agreement the second respondent was also bound by the
contractual terms of the agreement. At the time when the Minister made the
decision there was no indication from the Selangor State Government and
SYABAS that they were prepared to disclose the contents of the concession
agreement to MTUC. In any event, as a party to the agreement, the second
respondent had the right not to agree to disclose the contents of the agreement
to a third party.
[72] As mentioned earlier the grounds given by MTUC pursuant to O 53 r 3
of RHC are that the Minister’s decision was unreasonable, he had failed to
consider relevant considerations and there was a breach of art 8 of the Federal
Constitution. On the facts of this case, we find MTUC had failed to establish
those grounds to support its application. In other words MTUC failed to show
that the Minister’s decision was illegal, irrational and flawed on the ground of
procedural impropriety.
CONCLUSION
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[73] Only MTUC has the locus standi to bring this action as it was adversely
affected by the Minister’s decision not to disclose the two documents.
However, on the facts and the law applicable MTUC was not entitled to obtain
the reliefs sought for. This judgment is given pursuant to s 78 of the Courts of
Judicature Act 1964 as Hashim Yusoff FCJ, a member of the panel, has since
retired. For the reasons given we dismiss the appeal. In view of the fact that this
is a public interest litigation there should be no order as to costs at all levels and
we so order.
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